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REPORT AND RECOMMENDED DECISION*

This Socid Security Disability (“SSD”) and Supplementa Security Income (“SSI”) apped raises
severd questions. whether the adminidrative law judge failed to consider appropriately the opinions of the
some of the treating medica professonds and whether he gppropriately andyzed the plaintiff’s claims of
pain and her credibility. 1 recommend that the court vacate the commissioner’s decison and remand the
case for further proceedings.

In accordance with the commissioner’s sequentid evaluation process, 20 C.F.R. 88 404.1520,

416.920, Goodermote v. Secretary of Health & Human Servs., 69 F.3d 5, 6 (1st Cir. 1982), the

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1381(c)(3). The commissioner has admitted that the
plaintiff has exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requiresthe plaintiff to file an itemized statement of the specific errors upon
which she seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s
Office. Ora argument was held by telephone on January 28, 2004, pursuant to Local Rule 16.2(a)(2)(C) requiring the
parties to set forth at oral argument their respective positions with citations to relevant statutes, regulations, case
authority and page references to the administrative record.



adminigrativelaw judgefound, in rlevant part, that the plaintiff suffered from degenerative disc diseaseand
post-traumatic sressdisorder (“PTSD”), imparmentsthat were severe but which did not meet or equd the
criteriaof any of theimpairments listed in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (“the Ligtings’),
Fndings 3-4, Record at 19; that the plaintiff’ salegations concerning her limitationswerenot totaly credible,
Finding 5,id.; that the plaintiff had the residud functiona capecity to walk, stand, it and occasiondly lift 20
pounds, and to lift 10 pounds frequently, Finding 7, id.; that she could stoop and climb stairs occasiondly
but never climb ladders, ropes or scaffolds, should not do congtant bending and should avoid kneding,
sguatting, crouching or crawling and should not use foot controls, id.; that she had the ability to reate to
others and get dong with family and friends, to understand, carry out and remember Smpleingructions, to
respond appropriately to supervison, co-worksand usual work Stuations and to use judgment, and to do
routine repetitive work and deal with changes, id.; that performance of the plaintiff’ spast relevant work was
not precluded by her resdud functiona capacity, Finding 8,id.; thet whilethe plaintiff’ sexertiond limitations
did not dlow her to perform thefull range of lightwork, use of Rule 202.20 of Appendix 2to Subpart P, 20
C.F.R. Part 404 (“the Grid”) asaframework resulted in the conclusion that there were asignificant number
of jobsin the nationa economy that she could perform, Finding 9, id.; and that, because her limitationsdid
not preclude the plaintiff from performing her past relevant work, she was not disabled as that term is
defined in the Socid Security Act at any time through the date of the decison, Findings 10-11, id. at 20.
The Appeds Council declined to review the decison, id. at 5-7, making it the find determination of the
commissioner, 20 C.F.R. 88 404.981, 416.1481; Dupuisv. Secretary of Health & Human Servs., 869
F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is

supported by substantial evidence, 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of



Health & Human Servs, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination made must
be supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs, 647 F.2d 218, 222 (1st Cir. 1981).

The adminigrative law judge reached Step 4 of the sequentid review process, a which stagethe
clamant bearsthe burden of proof of demongtrating inability to returnto past relevant work. 20 C.F.R. 88
404.1520(e), 416.920(e); Bowen v. Yuckert, 482 U.S. 137, 1464 n.5 (1987). At this step the
commissoner must make findings of the plaintiff’ sresdud functiona capacity and the physicd and menta
demands of past work and determine whether the plaintiff’s resdua functiona capacity would permit
performance of that work. 20 C.F.R. 88 404.1520(e), 416.920(¢e); Social Security Ruling 83-62,
reprinted in West' s Social Security Reporting Service Rulings 1975-1982 (“ SSR 82-62") at 813.

Discussion

The adminigrative law judge found that the plaintiff’s past relevant work was as a cashier and a
laborer (factory worker). Record at 18-19. He found that she could aso perform work as a sdes
attendant, house setter [S¢], locker room attendant, cleaner (housekeeping), fast food worker, surveillance
system monitor, cashier, and charge account clerk. Id.

The plantiff first contends that the adminigrative law judge ignored the opinion of her treating
psychiatrist, Kevin DiCesare, M.D., that shewas unableto work dueto PTSD, inviolationof 20C.F.R. 8§
404.1527(d)(2) and Socid Security Ruling 96-5p. Itemized Statement of Errors, etc. (“Itemized
Statement”) (Docket No. 4) a 2. She relies on Dr. DiCesare' s completion of a one-page form dated
December 27, 2001 on which he statesthat “ anxiety issues prevent work at thistime” and that thislimitation

is expected to last “[about] 12 months” Id.; Record at 321. The plantiff dso assarts that the



adminigrativelaw judgewas smilarly deficient in histrestment of the opinion of Amir Khan, M.D., that she
met Liding 1.04 (disorders of the spine), Itemized Statement at 3; Record at 329-30, but at oral argument
her counsel conceded that none of Dr. Khan's medical records show that any of the criteriaof Listing 1.04
weremet. The clam concerning Dr. Khan accordingly provides no basis for remand.

Of course, the question whether aclamant isdisabled or meetsaparticular liting isreserved to the
commissoner. Socid Security Ruling 96-5p (“SSR 96-5p”), reprinted in West's Social Security
Reporting Service Rulings (Supp. 2003), at 123. At ord argument, counsd for the commissioner
contended that the adminigtrative law judge was not required to address Dr. DiCesare' s opinion that the
plaintiff could not work because it was not a medica opinion under 20 C.F.R. 8 404.1527(e)(1). That
regulation does provide that certain opinions, including opinions that the cdamant is disabled, “are not
medica opinions, asdescribed in paragraph (8)(2) of thissection.” That subsection of theregulation defines
medica opinions, and the next subsaction describes how such opinions will be consdered. 20 CFR. §
404.1527(a)(2) & (b). Nether regulation can reasonably be construed to excuse an adminigtrative law
judge from the requirement of SSF 96-5p that * opinionsfrom any medica source onissuesreserved to the
Commissioner must never beignored.” 1d. at 124.

The opinion mentions that Dr. DiCesare saw the plaintiff on October 26, 2001 “with pain
complaints,” diagnosed PTSD *“at timeswith depressive features, moderate stressors, and GAF 60 t0 65,”
and “increased her Paxil and recommended ongoing counsding . . . with Ms Méde[sc].” Record at 15.
The adminidrative law judge also noted:

The claimant reported to Dr. DiCesare in December 2001 that she was
handling stress better since Paxil wasincreased, and it helped with her depressive

symptomsmore. In February 2002 Ms. Henry reportedly felt she was handling
ongoing stress issues remarkably well, had progressed a lot since being in



treatment, wasless anxious about things, and did not fed sgnificantly depressed.
She was taking Paxil regularly with no sde effects.

Ms. Henry testified that she had received . . . psychiatric treetment from Dr.
DiCesare for 7 months.

Id. at 17. He refersto Exhibit 15F, id. at 15, but not to Exhibit 14F, which includes the note from Dr.
DiCesare on which the plaintiff reies. Thisagain gppearsto be aninsufficient discussion under SSR 96-5p
of theadminigtrative law judge sreasonsfor hisnecessarily-implied rgection of Dr. DiCesare sconcluson
in December 2001 that the plaintiff wes totaly dissbled by her anxiety. In this case, the plaintiff can
demondtrate pregjudice resulting at least in part from thisfalure. The undisputed medicad evidencein the
record after December 2001 may beinconsstent with totd disability dueto anxiety, asthe opinion appears
to suggest, but thet is not the only possible interpretation.

In addition, a report from Dorothy Miele, alicensed therapist,? dated July 11, 2002 indicates
extreme limitationsin the areas of ability to perform activitieswithin aschedule, to maintain attendance and
punctudity, and to travel in unfamiliar places or to use public trangportation; and marked limitationsin the
areas of ability to complete anorma work day and work week without interruptions from psychologicaly
based symptoms and to perform at a consistent pace; to accept instructions and respond appropriately to
criticism from superiors, and to get dong with co-workers or peers without unduly distracting them or
exhibiting behaviora extremes. Record at 341-44. The adminigtrative law judge does not discuss these
findings a al. The opinion notes only that the plaintiff “testified that she had received counsding from

therapist Dorothy Mele [sic] for the past year,” that Mide “[o]n July 11 [2002] . . . diagnosed her with

2 Asthe plaintiff acknowledges, Itemized Statement at 4, Dorothy Miele, a counselor whom she saw 21 times, is not an
acceptable medical source under 20 C.F.R. §8 404.1513(a) and 416.913(a), and her opinions and evaluation of the plaintiff
accordingly may not be used to establish the existence of animpairment. However, that information may be used to show
the severity of an impairment and how it affects the claimant’ s ability to work. 20 C.F.R. 88 404.1513(d)(1), 416.913(d)(1).



PTSD and chronic pain” and that “[t]he medica expert could not comment on the thergpist’s degree of
functiond limitationsand ated that the documentation was not from atreating psychiatrist and was not very
comprehensve” 1d. at 17. Counsd for the commissioner contended at ora argument that these entries
congtituted sufficient consideration of Miel€ sreport and evidencethat theadministrative law judge” gave it
reduced weight.” He aso asserted that the residua functiona capacity adopted by the administrative law
judge essentidly adopted the limitations indicated by Mide. A comparison of Miel€ s report, Record at
342-44, with the adminidrative law judge s discussion of limitations, id. at 17, demonstrates convinangly
that the adminigtrative law judge did not come anywhere near adopting Mid€ s limitations.

The fact that Mideisnot apsychiatrist does not mean that the adminigtrative law judge could ignore
her records when evduaing the severity of the PTSD which he found to exis. 20 CF.R. 88
404.1513(d)(1), 404.1529(a), 416.913(d)(1), 416.929(a). While it remains the province of the
commissioner to eva uate conflicting evidence, the commissoner’ sown rulings make clear that she may not
ignore such evidence. Contrary to the argument of counsd for the commissioner, that is what happened
here. This court will not undertake to evauate de novo conflicting evidence concerning the severity of a
clament' slimitations. Thelimitationsidentified by Midecould directly affect the plaintiff’ sahility to perform
her past relevant work. The plaintiff isentitled to remand for further, explicit consideration of the reports of
Dr. DiCesare and Ms. Miele. Seegenerally Jozefowiczv. Heckler, 811 F.2d 1352, 1358-59 (10th Cir.
1987).

| will briefly addressthe plaintiff’ sremaining damson apped. She contendsthat the adminigrative
law judge improperly andyzed her clams of pain and improperly discounted her credibility. Itemized
Statement at 4-7. While the decision does not describe any limitations on the plaintiff’ sresdud functiond

capacity asbeing dueto pain, it doesinclude limitationswhich, based on the medica evidencein therecord,



could only result from the pain aout which the plaintiff complained: she “should do no congtant bending;
avoid knedling, squatting, crouching, and crawling; and should not use foot controls [and] can stoop and
climb gtairs occasondly.” Record at 17. Inaddition, counsd for the plaintiff conceded that therewas no
evidence in the record of any specific limitation due to the pain. Contrary to the plaintiff’s assertion,
Itemized Statement &t 4, the decision does include consideration of the factors required by 20 C.F.R. 88
404.1529(c)(3) and 416.929(c)(3) for evauating pain. Record a 15-17. Thisandygsisaso minimaly
aufficient under Avery v. Secretary of Health & Human Servs,, 797 F.2d 19, 23 (1st Cir. 1986).
With respect to hiseva uation of the plaintiff’ scredibility, however, the adminigtrativelaw judgedid
not comply with the terms of the gpplicable Ruling. The opinion Sates that “the clamant's dlegations
regarding her limitations are not totally credible for the reasons sat forth in the body of the decison.”
Record a 19. No analysis of credibility isset forth in the body of thedecison. Socid Security Ruling 96-
7p provides:.
It isnot sufficient for the adjudicator to make a single, conclusory statement
that “theindividua’ salegationshave been conddered” or that “the dlegeationsare
(or are not) credible” 1t isdso not enough for the adjudicator Smply to recite
the factors that are described in the regulations for evauating symptoms. The
determination or decison must contain specific reasons for the finding on
credibility, supported by the evidencein the caserecord, and must be sufficiently
specific to make clear to the individud and to any subsequent reviewers the
weight the adjudicator gaveto theindividua’ s statements and the reasonsfor that
weight.
Socid Security Ruling 96-7p (“SSR 96-7p”), reprinted in West’s Social Security Reporting Service
Rulings (Supp. 2003), a 134. No specific reasonsfor thefinding on credibility areidentified assuchinthe
decison, nor istheweight given to the plaintiff’ s statements clear from the context of the decison. Counsel

for the commissioner contended a ora argument that the following two sentencesin the adminigrative law

judge' s opinion presented a sufficient statement of reasons under SSR 96- 7p:



Ms. Henry reported being active with her four children (ages 2, 5, 10, and 15),

four dogs, and ninecats. Shewashed 4-5 medium loadsof laundry daily and hed

gardening hobbies but sate those activities were limited due to pain.
Record at 17. Thisis arecitation of some of the evidence bearing on some of the factors which the
adminigrativelaw judgeisrequired to consder under theregulations. It cannot reasonably be construed as
a Satement of reasons for afinding on credibility, and certainly not as a Satement concerning the weight
given to the plaintiff’ stestimony. The plaintiff is entitled to remand on this bass aswell.

Conclusion
For the foregoing reasons, | recommend that the commissioner’ sdecison beVACATED and the

case REMANDED for proceedings consstent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewhby
the district court and to appeal the district court’s order.

Dated this 30thday of January, 2004.

/s David M. Cohen

David M. Cohen
United States Magistrate Judge
Plaintiff
JO-ANNE HENRY represented by DANIEL W. EMERY
36 YARMOUTH CROSSING DR
P.O. BOX 670

YARMOUTH, ME 04096



(207) 846-0989
Emall: danemery@mainerr.com

V.

Defendant

COMMISSIONER OF SOCIAL represented by JAMES M. MOORE

SECURITY U.S. ATTORNEY'S OFFICE
P.O. BOX 2460
BANGOR, ME 04402-2460
945-0344

Email: jim.moore@usdoj.gov



